MICHIGAN SUPREME CCOURT

PUBLIC HEARING
May 11, 2011

CHIEF JUSTICE YOUNG: Good morning. This is
hearing on the - a number of pending administrative
want o say that Justice Kelly is not with us this To
mother has taken 111 so we send her and her mother cur prayers
and condelences and hope for a speedy recovery. Ler me szee.
The first matter is Item 1 -~ Z2008-18, there are no speakers
signed up for tThat matter. ITtem 2 i1is 2008-28 - proposed
To

amendment cof Rule ©6.005 of ocur rules and there is one person
speak to the - the matter concerns whether to adopt an ame

of 6.005 which ceould clarify that defense counsel in criminal
proceadings must either file a substantive responss
prosecutor’s application for interlocutory appeal or n
Court of Appeals that the lawyer interds not o submlt  a
pleading. Mr. Baughman is here to speak to this.

ITEM 2: 2008-28 ~ MCR 6.005
MR. BAUGHMAN: Good morning.
CHIEF JUSTICE YOUNG: Cood morning.

MR. BAUGHMAN: My brief remarks a
encouraging the Court to adept the rul
tweak it a little bit so that the rulse
appoi counsel but to retained counse
made in  the I think is
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turn cver the file or allow it to be copled upon reguest of the
appellate attorney for defense counsel.

CHIEF JUSTICE YOUNG: I think that last one 1s outside the
scope of this particular rule isn’t it?

MR. BAUGHMAN: T think it fits within the duties of
counsel. But, again, it’'s not within the scope of your proposed
amendment so it may need a separate - a separate pubiication.

But I thought I'd take a whack at it (inaudiple) -

CHIEF JUSTICE YOUNG: You haven't been shy about
tweaks,

MR. BAUGHMAN: No, but vou gottaz take a chance when you
have a chance.

CHIEF JUSTICE YOUNG: I gotcha - I hear ya.
MR. BAUGHMAN: Thank you very much.

CHIEF JUSTICE YOUNG: Thank vou very much. Th
other people speaking to this we’ll move on Item

Proposed amendments of Rule 3 of the rules concerning
Bar of Michigan and Rule 8 of the bar - Board of Law
there being no speaker signed up we’ 1l move on to Ite
ig 2000-% - 2009-29% - Proposed amendment of Rule 5.2
there are no speakers signed up 50 we’ll move on to I
is ZG10-0% — Proposed amendments to Rules 2,112,
7.213 and fLe proposal rules to
filing reguirements cadlee ac
recommended Dy the Legis n Statutor
and whether to adopt an Towould
prigritization ci cases eals. We
people who wish to sp rative pr
trst being Mr. Dennis

ITEM 5. 2010-05 -~ MCR 2.112 etc. Headlee Actions
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do have a ccuple cof comments about the Commission and what we
percelve to be what would be achieved fthrouch these changes to
the court rules. We were given direction - and we understood
the direction tc be from the Legislature and we were given
instruction in 2007 — October 2007 to examine over a two-year
pericd the state’s compliance or lack of compliance with the
Headlee Amendment, particularly §2%, and to render a report as

to what we found. And we did that and, in fact, we sent a copy
of that report to the Court I think back in 2009 - the is
dated December 31, 2009 and it's very COLpgeﬁcﬁblV” it
incliludes some changes to the legislation and there are four
bills, in fact, that are pernding as we speak before the house
government cperations committee - HB 4038 through 4041 - which

qer 5
have to do with reforms. And I won’t have the time to get into
those, but they’re I think very important ts try te get the
state into compliance because our finding in general was tha
the state 1s well out of compiiance with the obligation to fu
those things that 1t mandates logal units of government to d
I {inaudible) the core idea of the Headlee Amendment when it was
pawqed in 1978 and it has been routinely ignored and that was -
that’s the Commission’s report and it deals with that fac
then it deals with scme reforms. As perfains to this Co
understocd that we were to look at the judicial proceedings
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pecause §32 of the Headlee Amendment puts the reguiremen
Court cf Appeals to enforce the Amendment - those are the wo
- fto enforce. And so the first guesticn that ¢

ae up, anac

argued the case, was in the Durant case 1t was a dilemma of ho

does the Court of Appeals - which 1is an appellate court of

course -  how deoes 1t deal with where it has  original

jurisdiction and are disputes of fact, This Court direscted
1f and ; ttoxr ; Lt
f i :
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requirement that there not be delegation - judicial delegation
tc a nenijudicial officer?

MR. POLLARD: Yes, your honor, because what tThe -
of the special master is that it doss ot
The specizl master’s purpose is make - 1z t©
and make a report to the Court of Appeals.

- and these are record proceedings — 32 the actusl decision is
made by the Court of Appeals. 3o that's how we've szatisfied
that issue. And  that was a point - one of the points of
argument so the Court - this Ccurt was apparently convinced of
rthat argument. That was the - that was the argumsnt that T had

made at the time. Sc  that procedu has been consistenti
followed and, in fact, tc -~ even today E have two ¢zses that sz
pending where there’s a special master who is being called upon
to resolve the issues in the case. And let me point out th

the -

sD‘x

=

CHIEF JUSTICE YOUNG: You sheuld be conciuding vour
remarks.

MR. POLLARD: COkay. All right. Well, but all

that the idea was - of the Commission was that
reforms that we put - I should say the revisions
rules — was to expedite the process o make it easi

¥ the state who have a cause of action
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a suit and hnave it adiudicated in a prompt
hat this will contribute to that oblective So ow
hat 1%t does.
JUSTICE MARKMAN: Mr., Pollard? Could you
how the differences thal were reflected on this
VI - 4 to 3 decision -~ one I think vou were involved in.

MR. POLLARD: VYes.




CHIEF JUSTICE YOUNG: But it does implicate fThe burden of
procf 1n certalin kinds of -

MR. POLLARD: Right.

CHIEF JUSTICE YOUNG: Headlee claim

i

MR. POLLARD: No, that’s correct. And it - but that would
be in future cases The burden of proof issue was resclved in
that case, and we LThen move forward. Now we're into tThe
attorney fee issue which is a different issue,

JUSTICE MARKMAN: I thou ght cne of the differences in Adair
was the difference concerning just how focused the pleading had
to be in terms of demcnstrat irg that certain conditions exited
Arsen’t you pretty much preopcsing rulies here that would ke nuch
more compatible with the majority view in that case?

MR, POLLARD: Well, vour honor, 1 don’t even -~ 1 don't
pelieve that that was - vyou ccould infer that from the majcrity

eliesve
opinion. I don’t think the -

JUSTICE MARKMAN: Welil, how would vyou articulate what
divide the Court in that case?

MR. POLLARD: You're speaking cof Adair from last summer?

MR. POLLARD:
he purden of
disagreement on

h

he attorney fe
r
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CHIEF JUSTICE YQOUNG: Thank vyou very

MR. POLLARD:

CHIEF JUSTICE YQOUNG:

MR. MARTELL:
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This 1s an assoclation representing about 2,000 members made up
of school finance dire tors facility directors, technology
directeors - basically, the b siness side o©f the schools - the
nonacademic side - and we provide support To our members through
professional develepment products and services, and other wavs
that we can Lry fto help them better serve the children that we
all serve. And teday I'm here to support what Mr. Pollard was
discussing, and reqgquest that the Court adopt the reforms to the

judicial process related to the state’s viclations f the
censtitutional prohibiticon on unfunded mandates and how "re
remedied. The current core process 13 served o rewary he
state’'s viclations since the only way for local i of
government including schools to obtain relief is a al
deciaration where the viclation occurs. And based st
history with Durant and Adalr, these cases frequently t© te
a bit of time to get through the process - yesars and yes The
cnily penalty To the state In these proocesses is they delay
when they first have to comply with the rules the
Constitution. And, basically, with no accountablility he
local units for the cost that we’ve been incurring the
vears until the decislon 1s rendered. The reguirement 57
of Headlee, a&s I understand it and I'm not an expert in bt
it's a - 1t's not a complex concept contalned in an obsou re
of the Conrstitution, 1it's a clear and unambiguous express of
the will of the People of Michig to -

CHIEF JUSTICE YOUNG: 1 beg tc differ, =sir.

MR. MARTELL: I'm sorzy?

CHIEF JUSTICE YOUNG:
And I guess I would ask
suffered -~ who 1s allegin
part, fznetﬁeX' it's a pr
other
bleedin
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CHIEF JUSTICE YOUNG: When vyou claim that vou've suffered a
violation under Headlee, you know wnat that violation is, right?

MR. MARTELL: Yes.

CHIEF JUSTICE YOUNG: Then why is it an additicnal burden
for vou fto tell fthe court in yo complaint we are filing a
complaint to vindicate the p?oxibl_ion on unfunded mandates a
to explain what thet viclation is.

"

MR. MARTELL: I don’t think that’s a problem. I think

CHIEF JUSTICE YOUNG: That’'s all the rule currently
reguires you to do.

MR. MARTELL: The problem - the problem is that in tal
just like the Durant case 1t took 17 years, for it to go through

the process. And what we're supporting -

CHIEF JUSTICE YOUNG: Well, what of - let’s= “ust focus vou

on one of tThe lssues. I understand the delay. But one of the
complaints - or one of the challengeg of the Commission i1s that
the specific pleading rule that was put inte place to force
parties alleging a Headlee viclation to tell the court what
Headlee wvioclation they were complaining of and what supported
chat claim. Does that sitirike vou as belng scomething beyvond the
capacity of a compliainant under Headlee?

MR. MARTELL: DNo, sirx. But I -

CHIEF JUSTICE YOUNG: The delia
:k how long
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CHIEF JUSTICE YOUNG: DBut 1t’s not well designed to do that
that’'s the problem.

MR. MARTELL: Ckay. Well, I can accept that from my
standpcint because I'm not a detailed perscn 1n a lot of these
proceedings. I'm basically here to provide @ =upport To
expediting the process fr

CHIEF JUSTICE YOQOUNG: Okay.

MR, MARTELL: vyou know so that it deesn’t - you xnow school
districts are not paying for mandates cover a 15 or £ or ear
period when it’s - the state 1is not you Kknow standing up to

their end of the deal, And s0 that’s where I see the probilem
pbecoming.

CHIEF JUSTICE YOUNG: Ckay.

JUSTICE MARKMAN: Well, Mr. Martell can I ask you a kind of

& — stepping kack from the trees to loccok at the forest kind of
quesiicn here. Mr, Pollard indicated that the Headlee
Amendment, and I think we all are aware of *this, was enacted to
proctect taxpayer interests. You, 1in essence, are speaking for
the fax consuming interest it seems to me. What are taxpayer
group organizations think abocut these change and :1f they
disagree with you why do they disagree with you?

MR. MARTELL: [ really don’t know if they have
on these changes They seem orett : ighpfﬂr
me from a standpvint of - ' £

i
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years to - to for
s

igations under Headlee 13
can’t speak te them, but I ca
school districts who - who had
pericd of tTime and while there
didn’t come anywhere near cl
of extra cost that the schoo
at the cost of being able to




MR. MARTELL: Well, certainly, our focus on implications to
the children that we serve and I believe many of the tfaxpayers
have children in schools or grandchildren in schools and so when
— when the people spocke in that constituticnal amendmeni whether
or nct they bellieve it now, that tTheose are rules that schcols
have to comply with that zre in this Constitution, but the

T

ha
states should also have to reguire - be reguired to follow thelr
OWIl les that are placed on them otherwise I don’t know what

I

cur Constitution deces for us as individuals. If thse -~ 1f the
state deesn’'t have to follow the rules fjat the Pecple wvob '
I guess I have & hard fTime understanding why fthat would be

e
-
s

CHIEF JUSTICE YOUNG: Thank you.

MR. MARTELL: Okavy. So 1711 just close out bec
I'm over fime. Let - Just on bpenhaif cof the K-12
Michigan and the children we serve, we do reguest L
adopt the Commission’s recommendations for tThe changes in the
court rules so thank you very much.

[\

CHIEF JUSTICE YOUNG: Thank you. Timothy Havnes.

MR. HAYNES: GCood morning. My name
n Assistant Attorney General, and ZIf
tterney General Bill Schuette, The

o]
proposed =limination of the fact-specific ple

i

and preliminary hearing requirements currently
2.112{ny and MCR 7.20¢id) is inconsistent with
goals cof this Court’s pricr decisions that
Tudicial decision-making and  r )
protra L] I
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fact, in one of the casegs that Mr. Pollard mentioned that is
what happened. The special master is actually an Uakland County

circuit court Judge - itting Juddge. While the proposed rule
would allow the Court of Appeals panel to act without a special
mester where there are only — where there are nc factual
disputes and solely questicns of law, the fact that they're
removing - also pr0p051 o] to remove the fact-spacific pleading
reguiremants will make it difficult for the Court of Appeals to
make such a det nation. and I think that was what's
reflected in =& lou cf *he comments to when these fact-specific

pleadings -

CHIEF JUSTICE YOUNG: Have you been invelved in a Headlee
litigation at the Court of Appeals level?

MR. HAYNES: I have heen involved only in the Supreme Court
level at this particular time for {inaudible) -

CHIEF JUSTICE YOUNG: Do you have any idea why 1L takes
more time than perhaps we expect to litigate these cases at that
level?

n, it is because the nature of the
it to be

MR. HAYNES: In my opinio
activity isn’t properly defined upfront which
a

analyzed in detail. It seems to me, as this Court has noted,
that once the activity is identified by the loca anit of
government or the taxpayer, 1t's simply an application of what
existing laws were in place at the time of the Headlee Amendment

neasuring whether - how that

se, 1t is that stage cf the
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activity changed. And, ase,
proceedings that typlcally takes Lhe most Time.
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invoelve a lot of legal arguments, but I don’t thnink that - tha
it c¢an be said that the People - that the attorney generals
who've represented the state 1n these cases have acted Lo deiay
prOueedﬂrﬂq. Thelr attempts have besen to get Judicial
very preliminary sfages through either motilons
ition. We've been successful in our

the briefs in response to omplai
reported  to  resolve these i1ssuses  through the

i

rocess which is currently in the rule,

CHIEF JUSTICE YOUNG: Conciude your remarks.

MR. HAYNES: Thank you, Cur comments about the special
master proposals as 1f 1s written are in - are 1In our writien
comment . We Dpelieve that another lssue with Gthat would be

handling of dispositive motions cnce 1t’s referred that the
rules should address how dispositive metions will vroceed once
it's been referred to a special master 1if the Court i1s inclined
to go that way. But Attorney General Schuette and the state
agencies that are required fo defend against these complex
Headlee Amendment actions consistent with the comments provided
Iy the Court of Appeals rules committee and tLthe State Bar

ive committee asks that wWe onpese Lhese  proposed
amendments. Thank you.

CHIEF JUSTICE YOUNG: Thank vyou. Mr. Bill McMaster. He
isn’t here. These being the only pecple signed up for the - o
comment on administrative matter 2010-05 we will move on to the
next one if I can find my - (*naudéble} my sheet, item & -
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